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UNITED STATES OF AMERICA,
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V. OCAHO Case No. 01B00059
DIVERSIFIED TECHNOLOGY &
SERVICES OF VIRGINIA, INC.
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FINAL DECISION AND ORDER

l. PROCEDURAL HISTORY

This case arises under the nondiscrimination provisons of the Immigration and Nationdity Act (INA or
the Act), as amended, 8 U.S.C. § 1324b (2001). The Office of Special Counsdl for Immigration
Related Unfair Employment Practices (OSC or Specid Counsd) filed acomplaint in four counts against
Diverdfied Technology & Services of Virginia, Inc. (Diversfied or DTSV): Counts| and Il dlege that
the company engaged in certain acts of document abuse and citizenship status discrimination against
Ahmed Binouf Osman, arefugee; Counts |11 and IV dlegethat it dso engaged in a pattern and practice
of document abuse and citizenship status discrimination againgt other noncitizen gpplicants for
employment.



9 OCAHO no. 1095

DTSV filed an answer to the complaint denying the materia alegations and raising twelve affirmative
defenses.! After discovery was completed the parties filed cross motions for summary decision, and
each filed a response to the other’s motion. OSC sought leave to file areply brief aswell,? addressed
solely to the issue of remedies. | denied that motion without prejudice as being premature where the
ingant motions aready raise substantia novel questions, some of firgt impression, with respect to the
predicate issue of liability. Both motions for summary decision are thus fully briefed only asto the latter
issue, and only that issue is addressed here.

STATUTORY AND REGULATORY BACKGROUND

The Immigration Reform and Control Act of 1986 (IRCA), Pub. L. No. 99-603, 100 Stat. 3359
(1986), amended the INA to establish for the first timein our history a national system designed to
control the employment of unauthorized diens by requiring employersto verify the digibility of each
new employee, and by pendizing employerswho fail todo so. 8 U.S.C. §1324a. In order to ensure
that the verification system did not itself have the unintended consequence of causing employersto
avoid the issue by not considering applicants who looked or sounded “foreign,” Congress aso enacted
acomplementary provision prohibiting discrimination on the basis of citizenship satus or nationd origin.
8 U.S.C. §1324b. Early OCAHO case law examined the interaction between the employment
eigibility verification sysem and the nondiscrimination provision, and established the generd principle
that an employer’s claimed good faith effort to comply with the requirements of 8 1324aisnot a
sufficient reason to exempt the employer from liability for violations of § 1324b. United States v.
Marcel Watch Corp., 1 OCAHO no. 143, 988, 1006-07 (1990); United States v. Lasa Mkig.
Firms 1 OCAHO no. 141, 950, 968-72 (1990).3

Because the issues presented in this case involve the interaction among and potentia conflicts between
the statute and the subsequent amendments and regulatory provisons flowing from it, the particular

1 A motion to Strike eleven of those defensesis presently pending.

2 Rules applicable to this proceeding, 28 C.F.R. Pt. 68 (2001), do not provide for areply or
counter-response as of right. 28 C.F.R. § 68.11(b).

3 Citationsto OCAHO precedents reprinted in bound Volumes 1 through 8 reflect the volume
number and the case number of the particular decison, followed by the specific page in that volume
where the decison begins; the pinpoint citations which follow are thus to the pages, seriatim, of the
specific entire volume. Pinpoint citations to OCAHO precedents subsequent to Volume 8, where the
decision has not yet been reprinted in a bound volume, are to pages within the origind issuances; the
beginning page number of an unbound case will dwaysbe 1, and is omitted from the citation.
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provisons involved will be st out in some detall.
A. The Employment Eligibility Verification System

1. The Statutory Provison - Section 1324a

IRCA’s employment digibility verification system requires employers to examine specific documentsin
order to verify each new employee s identity and work digibility. Presentation of a document
containing a picture identification of the prospective employee is one of the requisites of the verification
sysem. The Satute itsdlf sets out specific documents which are sufficient to show a person’s
employment authorization and/or identity: Document List A, 8 1324a(b)(1)(B), identifies documents
which smultaneoudly show both employment authorization and identity; Document List C, 8
1324a(b)(2)(C), desgnates those showing employment authorization only; and Document List B, 8
1324a(b)(1)(D), desgnates those showing identity only. An employer is obligated to examine either a
List A document, or aList B and aList C document for each new employee. 8 U.S.C. § 1324a(b)(2).
The List A documents specifically designated in the Satute are three: a United States passport, a
resident dien card, and an dien registration card.*

In addition Congress explicitly authorized the Attorney General to designate other documents by
regulation, but only within certain parameters.

A document designated by the Attorney Genera for both purposes
(List A) may beincluded if it, inter dig, “contains a photograph of the
individua and such other persond identifying information relating to the
individud as the Attorney Generd finds, by regulation, sufficient for the
purposes of this subsection.” 8 U.S.C. § 1324a(b)(1)(B)(ii)(1)
(emphasis added).®

The other statutory congtraints on the Attorney Genera’ s authority to designate additiond List A
documents include the requirements that the document is aso evidence of employment authorization
and that it contains security features to make it resstant to tampering, counterfeiting, and fraudulent use.

* The statute provides further that an unrestricted socia security card suffices as evidence of
employment digibility (List C) and that a driver's license or date identification card with a photograph
serves as evidence of identity (List B).

5 A document establishing identity only (List B) may similarly be designated by regulation if it,
inter dia, “contains a photograph of the individuad or such other persond identifying information relating
to theindividua asthe Attorney Generd finds, by regulation, sufficient for purposes of this section.” 8
U.S.C. § 1324a(b)(1)(D)(i) (emphasis added).
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8 U.S.C. §1324a(b)(1)(B)(ii)(111). With certain exceptions not pertinent here, the Commissioner of the
Immigration and Naturaization Service (INS or the Service) was at dl reevant times the authority to
which enforcement of the INA was committed. 8 U.S.C. § 1103(a)-(c); 8 C.F.R. § 2.1. Because
INS was the agency which, on behdf of the Attorney Generd and the Commissioner, promulgated and
enforced regulations pursuant to a statute it was entrusted to adminigter, its interpretation of those
regulationsis the only agency interpretation currently entitled to deference in the event of a conflict of
interpretation between agencies® INS regulations have the force of law not only as regards the
regulated public, but dso as to other agencies of government. See generally Russdll L. Weaver,
Deference to Regulatory Interpretations. Inter-Agency Conflicts 43 ALA. L. Rev. 35, 39 n.20
(1991).

The power of an agency or department to issue rules and regulations extends only to the power to
promulgate those which are in harmony with the statute. Ragsdale v. Wolverine World Wide, Inc.,
535 U.S. 81, 122 S.Ct. 1155, 1162 (2002). It isthus axiomatic that regulations must be cons stent
with the statutes under which they are promulgated if they areto be vaid. Moorev. Harris, 623 F.2d
908, 919 (4th Cir. 1980). The partiesin this case dispute whether the Service exceeded the scope of
its authority under 8 U.S.C. 8 1324a(b)(1)(B)(ii)(1) in promulgating regulations.

2. Regulations Governing Verification of Employment Eligibility

Pursuant to the Attorney Generd’ s authorization, the INS from time to time issued regulations
designating additional documents to be acceptable for verification purposes and establishing procedures
to befollowed. 8 C.F.R. 81.1 et sequitur. INS Form I-9, the Employment Eligibility Verification
Form, has been prescribed by the Service as the form to be used in complying with the verification
sysem. 8 C.F.R. § 274a2. Generdly spesking, employers must attest under the penaty of perjury on
Form 1-9 that they have physicaly examined documents to establish the identity and employment
eigibility of a progpective employee, and that the documents gppear to be genuine and to relate to that
individud. 8 C.F.R. 8§ 274a.2(b)(1)(i))((A) and (B). The process, including examination of a document
containing a photograph of the gpplicant, is to be completed within three business days of the
individud’shire. 8 C.F.R. 8 274a.2(b)(1)(ii). To assist employersin meeting these requirements, INS

® The Homeland Security Act of 2002 (HSA), Pub. L. No. 107-296, 116 Stat. 2135
(Nov. 25, 2002) (codified in scattered titles and sections of the U.S. Code), abolished the INS and
transferred its functions to a new Department of Homeland Security (DHS). Pursuant to the
Presdent’s Home and Security Reorganization Plan of November 25, 2002, as modified January 30,
2003, those functions were transferred as of March 1, 2003. With the exception of two small
amendments not relevant here, the INA was not dtered, so that references to the Attorney Generd, the
Commissioner, and INS remain in place as of thisdate. Pursuant to the savings provison at HSA §
1512, codified at 6 U.S.C. § 552, existing INS regulations continue in effect until modified or revoked.

4
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promulgated a Handbook for Employers, Ingructions for Completing Form 1-9 (Employment Eligibility
Verification Form) (Publication M-274, revised 11/21/91). In 1996 Congress directed the INS to
reduce the number of acceptable work verification documents in order to minimize confusion. 1llegd
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), Pub. L. No. 104-208, 110
Stat. 3009, 142 Cong. Rec. $4401-01, $4411 (1996). Although INS thereafter promulgated an
interim rule, that rule has never been made find, and it in fact enlarged rather than reduced the list of
documents. In recognition of the problems the interim rule created, the notice announcing the rule dso
advised the public that INS would exercise its prosecutorid discretion and refrain from seeking civil
money pendtiesfor violations based on theinterim rule. Interim Designation of Acceptable Documents
for Employment Verification, 62 Fed. Reg. 51001 (Sept. 30, 1997). Employers were advised to
“continue to use the current version of the Form 1-9 (edition 11/21/91) to complete the employment
verification process until theform -9 isrevised.” Id. at 51002.7

In a subsequent update INS reiterated that it would not prosecute violations based on the interim rule
until after the effective date of anew find rule with arevised 1-9 Form:

Aswith the September 30, 1997 interim rule, the Service will withhold
enforcement of civil money pendtiesfor violations associated with the
changes made by the interim rule committed before the effective date of
afina rule containing the revised Form I-9. Interim Designation of
Acceptable Receipts for Employment Eligibility Verification, 64 Fed.
Reg. 6187, 6188 (Feb. 9, 1999).

Because no find rule has yet been published, employers continue to rely on the old 1-9 Form and the
Handbook for Employers, which have not been revised since 1991. The Handbook for Employers
includesasaList A Document, inter dia, an:

[u]nexpired foreign passport which . . . has attached to it a Form [-94
bearing the same name as the passport and containing an employment
authorization stamp, so long as the period of endorsement has not yet
expired, and the proposed employment is not in conflict with any
regrictions or limitations identified on the Form 1-94.

Form 1-94 is an Arriva/Departure Record that is ordinarily stapled to a pagein theindividud’s
passport. The departure portion must be surrendered when the individua leaves the United States.

" A proposed rule, Reduction in the Number of Acceptable Documents and Other Changes to
Employment Verification Requirements, 63 Fed. Reg. 5287 (Feb. 2, 1998) was subsequently published
but never findized.
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The so-called “receipt rule,” 8 C.F.R. § 274a.2(b)(1)(vi),? provides that an dien can under some
circumstances show a “receipt” instead of arequired document to satisfy the employment verification
procedures. As amended, the rule providesthat for refugees, the departure section of Form 1-94 with
an unexpired refugee admission stamp is designated as a “receipt” for a Form 1-766, a Form |1-688B,°
or asocia security card with no employment restrictions. 8 C.F.R. 8 274a.2(b)(1)(vi)(C)(2).

Among the problems sought to be addressed by the amended receipt rule is that athough certain
individuals, including refugees admitted under 8 U.S.C. § 1157 and persons granted asylum under 8
U.S.C. § 1158, are by definition authorized to work incident to their status, they may not necessarily be
inimmediate possesson of adequate documentation to satisfy the statutory and regulatory verification
requirements. 62 Fed. Reg. 51001. See generally Getahun v. Office of the Chief Admin. Hearing
Officer, 124 F.3d 591 (3d Cir. 1997). Because of the regulatory requirement that an employer
examine specific documents within three days after an employee starts work, a refugee or asylee could
be deprived of employment during the period he or she iswaiting for the issuance of an employment
authorization document. The regulation was therefore amended to permit such personsto start work
immediately, pending the issuance of employment authorization documentsby INS. 8 CF.R. §
274a.2(b)(1)(vi)(C)(2). However, INS Form 1-9 and the accompanying Handbook for Employers
have never been updated or amended to reflect the amendment of the receipt rule.

Section 309 of The Enhanced Border Security and Visa Entry Reform Act of 2002, Pub. L. No. 107-
173, 116 Stat. 543 (2002), codified as 8 U.S.C. § 1738, now requires that an employment
authorization document containing a fingerprint and photograph be issued to a refugee upon admisson
to the United States and to an asylee immediatdly upon the grant of asylum. Thus refugees and asylees
will no longer need to rely on Form 1-94 asa“receipt” for an authorization document. For refugees
admitted earlier however, the receipt rule ill dlows Form 1-94 to serve temporarily asaList A
document in the interim, notwithstanding the fact that it does not contain a photograph of the
individud.® Diversfied contends that the ruleis pro tanto invalid as manifestly contrary to the Satute

8 The receipt rule as amended now appliesin three circumstances: (1) presenting an application
for areplacement document, 8 274a.2(b)(1)(vi)(A); (2) presenting a Form 1-94 as temporary evidence
of permanent resdent status, 8§ 274a.2(b)(1)(vi)(B); and (3) presenting a Form 1-94 indicating refugee
gatus, § 274a.2(b)(1)(vi)(C). Only thethird is at issue here.

® Form |-766 and Form 1-688B are Employment Authorization Documents which serve to
show both employment digibility and identity. 8 C.F.R. § 274a.2(b)(1)(v)(A)(4). Each of thoseforms
contains a photograph of the individud.

10" Although the question is not raised by DTSV, Form 1-94 dso may not contain the security
(continued...)
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and beyond the authority of the Service to promulgate. OSC defends the vdidity of therule.
B. The Nondiscrimination Provisions - Section 1324b of the Statute

The 1986 Act aso added to the INA agenerd rule which prohibits employers from discriminating
againg any protected individud “with respect to the hiring, or recruitment or referrd for afee, of the
individua for employment . . . because of such individud’s citizenship status.” 8 U.S.C. § 1324b(a)(1).
In addition to back pay and injunctive remedies, civil money pendtiesfor violation of this section may
be assessed againg afirst offender ranging from $275 to $2,200 for each individua discriminated
againg. 28 C.F.R. § 68.52(d)(1)(viii).

As amended by the Immigration Act of 1990 (IMMACT 90), Pub. L. No. 101-649, 104 Stat. 4978
(1990), the statute aso prohibits certain documentary practices, colloquidly known as “document
abuse” 8 U.S.C. §1324b(a)(6). Civil money pendtiesfor afirst offender under thislatter section, in
contragt to those for violations of § 1324b(a)(1), range only from $110 to $1,100 for each violation.
28 C.F.R. § 68.52(d)(1)(xii).

Asorigindly enacted the document abuse section provided that:

[a] person’s or other entity’ s request, for purposes of satisfying the
requirements of section 1324a(b) [employment digibility verification],
for more or different documents than are required under such section or
refusing to honor documents tendered that on their face reasonably
appear to be genuine shdl be treated as an unfair immigration-related
employment practice rdaing to the hiring of individuas.

Because an intent to discriminate was not explicitly spelled out as an eement in this section, much of the
case law following its enactment trested document abuse as a drict liahility offense. See, e.g., United
Satesv. Louis Padnos Iron & Metal Co., 3 OCAHO no. 414, 181, 187-88 (1992). Thusif it was
shown that an employer either made arequest for more or different documents than necessary or
refused to honor documents that reasonably gppeared genuine, such request or refusal was usudly
found to be a per se violation, without inquiry into the reason for the employer’ s conduct, United
Satesv. A.J. Bart, Inc., 3 OCAHO no. 538, 1374, 1387 (1993), and without regard to whether any
individua was actualy denied employment, United States v. Robison Fruit Ranch, 6 OCAHO no.

19(....continued)
features necessary to make it resstant to tampering, counterfeiting, or fraudulent use asis dso required
by 8 U.S.C. § 1324a(b)(1)(B)(ii)(111). See United States v. Dominguez, 6 OCAHO no. 876, 560,
561-62 (1996) (respondent charged with forgery of 103 1-94 Forms).

7
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855, 285, 320-23 (1996), petition for review granted, 147 F.3d 798 (9th Cir. 1998). A new clause
inserting an element of intent was added to the section by IIRIRA 8§ 421, 110 Stat. at 3009-760
(codified as 8 U.S.C. 8§ 1324b(a)(6), effective September 30, 1996), so that the law now provides that
such arefusa or request violates the section only “if made for the purpose or with the intent of
discriminating againg an individual in violation of paragraph (1)” (emphasis added). The parties here
dispute vigoroudy the meaning and effect of the 1996 amendment. The only circuit yet to examine the
question held that the amendment merely dlarified what the law had meant sinceitsinception: “We hold
that Congress intended a discrimination requirement in the 1990 statute and merely clarified the Statute
to Sate that intent in its 1996 amendment.” Robison, 147 F.3d at 801.

OSC isthe agency to which investigations and enforcement under the nondiscrimination provisonsis
committed. 8 U.S.C. § 1324b(d).**

1. EVIDENCE CONSIDERED

OSC's motion was accompanied by complainant’ s exhibits (CXs) numbered asfollows: 1)
Diversfied' s responses to OSC' sfirst request for admissons; 2) INS Alien Status Report -- afax
transmission to Doris Wington from the INS Vermont Service Center dated January 25, 2001, with 5
pages of attachments consisting of an INS Centra Index System (CIS) record for Ahmed Binouf
Osman; 3) an INS Alien Status Report-CI S records for Allison Nkpigi congsting of 4 pages,; 4) an
INS Alien Status Report-Cl S records for Glory Kara'? consisting of 4 pages; 5) an INS Alien Status
Report-CI S record for DeKumba Kennedy consisting of 4 pages; 6) the deposition of EllaBaker; 7)
the deposition of Mireya Juarez; 8) the deposition of Calvin Wilson; 9) the deposition of Douglas S.
Daisey; 10) aletter from DTSV to OSC dated December 13, 2000; 11) Ahmed Osman’'s -9 Form
and 1-94; 12) Osman’s Virginiagtate 1D, driver’slicense and socid security card; 13) Allison Nkpigi’'s
[-9 Form with 1-94 and Virginia sate 1D; 14) a payroll record from The Mark Winkler Co. for Allison
Nkpigi; 15) Glory Kara s 1-9 Form with Employment Authorization Document (EAD), 1-94 and socid
security card; 16) aletter addressed to DeKumba Kennedy from Calvin Wilson dated June 20, 2000;
17) DeKumba Kennedy’ s 1-94 Form; 18) DeKumba Kennedy’s Virginiastate ID, socia security card,
EAD and driver’slicense; 19) 438 1-9 Forms, 20) a Spreadsheet summarizing 1-9 information; 21) a
comparison table summarizing 1-9 information; 22) the affidavit of Kathleen A. Roso; 23) the
declaration of Dr. John J. Miller; 24) the deposition of Ahmed Osman; 25) the deposition of Allison
Nkpigi; 26) the deposition of Glori Kara; 27) the deposition of Mireille Kaaki; 28) the deposition of
Ponlaly Le; 29) the declaration of Seada Mohammed; 30) the declaration of Kim Thu Thi Mai; 31) the

1 Individuas are permitted under certain circumstances to file their own complaints as well.
Id.

12 Some of the documents refer to thisindividua as Glori Kara. See, e.g., CX 26.

8
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declaration of Isdore Etok Mulamba; 32) the declaration of Aster A. Kassahun; 33) the declaration of
Sode Nnabie; and 34) an IRS interest rate table.

DTSV’s motion was accompanied by respondent’ s exhibits (RXs) identified asfollows: A) the
Declaration of Cavin J. Wilson; B) excerpts from the depostion of Mireya Juarez; C) portions of the
supplementa answers to respondent’ sfirst set of interrogatories and request for production of
documents with attachment A; D) the second supplementa answers to respondent’ sfirst set of
interrogatories and requests for production of documents; E) the Declaration of Mireya Juarez; and F)
portions of the answers to respondent’ s second set of interrogatories, requests for admission, and
requests for production of documents.

OSC's response to Diversfied’s motion did not include additional documentary evidence. However
Diversfied' s response to OSC's motion was aso accompanied by exhibits which, like the exhibits
accompanying its own motion, were identified dphabetically as A through L. In order to distinguish the
exhibits in response to OSC’s motion from the exhibits A through F which accompanied itsinitia
motion, | have referred to DTSV’ s second set of exhibits numbered A-F as exhibits A2, B2, etc.,
through F-2. Thus the exhibits in response to OSC’'s motion are: A2) a portion of the deposition of
Tariku Dagnew; B2) a portion of the deposition of Agter Kassahun; C2) aportion of the deposition of
Ponlely Le; D2) aportion of the deposition of Seada Mohammed; E2) a portion of the deposition of
|sadore Etok Mulamba; F2) a portion of the deposition of Mulushewa Mussie; G) a portion of the
depaosition of Chau Bech Ngu; H) a portion of the deposition of Kim Thu Tang; 1) aletter to OSC
dated December 13, 2000 from DTSV, J) portions of the answers to respondent’ s second set of
interrogatories, requests for admission, and requests for production of documents; K) aletter dated July
10, 2002, from OSC to DTSV’ s counsdl; and L) the Declaration of Douglas Daisey.

In addition to these materids | have consdered the pleadings, exhibits accompanying other motions,
and dl other materids of record for the purposes of ruling on the instant motions.

IV. FACTSESTABLISHED BY THE RECORD

Each party contends that there are no genuine issues of materid fact, and it appears from the materids
submitted that many of the operative facts respecting this action are either undisputed or have not been
specificaly chalenged by affidavit or other probative evidence. Diversified, which hasits headquarters
in Newport News, Virginia, has a contract with the United States Patent and Trademark Office (PTO)
pursuant to which its employees perform certain records maintenance functions at the PTO facility in
Arlington, Virginia Calvin J. Wilson has been the project manager for the PTO contract since
February 1999. In this cgpacity, heis the person who supervises the employment digibility verification
process for Diversfied.
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Mireya Juarez has been employed at the Arlington facility since January 30, 1997, and since October
1999, has been an adminigtrative services supervisor. In that capacity, she reports to Calvin Wilson.
Juarez was, during much of the rlevant period, the principa person who, on behaf of the company,
collected and examined the mgority of the documents presented by prospective employeesin order to
verify their digibility to work in the United States. Shefilled out the employer’ s section of the 1-9 but
did not sgn the forms. This task was assigned to various people at different times. Douglas Daisey
was employed as the Arlington facility’ s human resources manager from September 25, 2000 to a
least November 28, 2001, reporting to Calvin Wilson. His duties included reviewing and completing I-
9 Forms, including obtaining supporting documentation. Ella Baker was employed as operations
manager from October 4, 1999 to June 14, 2000, and also reviewed and signed 1-9 Forms from time
totime.

Ahmed Binouf Osman, arefugee, was hired by DTSV and went through orientation on September 26,
2000. When Juarez asked Osman to show documents verifying his employment digibility, he presented
the departure portion of his Form 1-94. Osman did not start work then because Diversified' s personnel
believed the 1-94 form he presented had to be accompanied by an unexpired foreign passport. Thelist
of documents set out on the back of INS Form 1-9 and in the INS Employers Handbook so State.
The 1-9 Ingructions provide that among the documents acceptable under list A is an “[u]nexpired
foreign passport with . . . atached INSForm [-94.”  Cavin Wilson, Diversfied' s project manager,
attested that prior to September 25, 2000, it was the company’s policy that arefugee’ s 1-94 could be
accepted only if it was attached to an unexpired foreign passport because thisis what the INS
ingtructions said.

Shortly thereafter, OSC called Diversfied and told them that under the “receipt rule,” Form [-94 was
an acceptable document by itsdlf to show both Osman’ s identity and his employment digibility. Itis
uncontested that until it was so advised by OSC, Diversfied was unaware of the receipt rule. Osman
started working for DTSV on October 11, 2000. Hefiled a charge with OSC seeking backpay
garting from the date he would have begun working had his 1-94 been accepted.

Diversfied identified three other refugee applicants it aso rgjected based on their presentation of the
departure portion of an INS Form 1-94 without an unexpired foreign passport:  Allison Nkpigi, Glory
Kara, and DeKumba Kennedy. Nkpigi and Kara were subsequently hired on October 17, 2000.
DTSV had sent Kennedy an offer letter on June 20, 2000 (CX 16), and it offered him employment
again in October 2000 and on February 26, 2001. Kennedy was scheduled for an orientation sesson
on March 6, 2001, but did not accept the job.*

13 OSC's brief sates at footnote 7 that Osman presented his 1-94 and a VirginiaID and could
have presented other documents, but Juarez did not give him the opportunity. Footnote 8 says that
(continued...)

10
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Juarez said that to the best of her knowledge, other than the four applicants who presented Form 1-94,
no noncitizen gpplicant was refused employment based on employment digibility verification issues.
She said gpplicants were usualy required to present only the documents they had brought with them to
orientation or on the first day of work. While OSC’ s response to DTSV’ s motion chdlenged the
credibility of this assertion, no specific evidence to the contrary was identified or presented.

Juarez dso said that if a noncitizen gpplicant did not volunteer an INS-issued document, her practice
was to request such adocument in order to verify that the alien number the gpplicant had entered in
Section 1 of the -9 form was accurate, but the applicant was not refused employment if he or she did
not have the document. Juarez estimated that she requested an INS-issued document from
gpproximately half the noncitizen applicants with whom she dedlt, and the other half presented an INS-
issued document spontaneoudy without being requested to do so. Juarez said she believed that it was
permissible to request an INS-issued document to verify the alien number. However the question and
answer section of the INS Handbook for Employers contains the following language at page 13:

Q. If an employee writes down an Alien Number or Admission
Number when completing Section 1 of the -9, can | ask to seea
document with that number?

A. No. Although it isyour responshbility as an employer to ensure that
your employees fully complete Section 1 at the time employment
begins, there is no requirement that employees present any document
to complete this section.

When you complete Section 2, you may not ask to see a document
with the employee’ s Alien Number or Admisson Number or otherwise
specify which document(s) an employee may present.

Juarez aso said noncitizens had to present INS-issued documents for reverification purposes or be put
on unpad leave, and that permanent resdent diens had to reverify their dien registration cards.

13(...continued)
Nkpigi presented an 1-94, astate ID, and a social security card, but Juarez inssted on a passport or an
INS-issued work authorization card. Footnote 9 says that Kara presented her 1-94 and a socia
security card, but Juarez asked for a green card or awork authorization card. Footnote 10 says that at
the time his 1-94 was rejected, Kennedy had been issued a VirginialD and adriver’slicense. Neither
party hasidentified the question of whether any of the refugees actualy presented other documents as
raising an issue of materid fact. OSC's response to DTSV’ s motion argues at footnote 6 that Osman’s
and Kard sfailure to spontaneoudy volunteer other documents does not defeat their claim.

11
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However, no individua was identified who was actudly put on unpaid leave or whose employment was
otherwise affected by these mistaken beliefs. Ella Baker said that she would not sign an 1-9 Form for a
noncitizen if the person did not have a green card or work permit, and that she did not think a
noncitizen could be hired with just adriver’ s license and socid security card, but no individud was
identified whose employment was actudly affected by these errors.

In the course of discovery Diversified provided its I-9 Formsto OSC, and OSC prepared an andys's
and summaries of those forms (CX 20-23) which demondtrate that from October 27, 1999 to
December 19, 2000, a gtatigticaly significant percentage of noncitizens presented INS-issued
documents. OSC said it identified 96 noncitizen employees out of 102 (94% of the noncitizen
gpplicants during the period) who presented INS-issued documents. That period was then compared
with two other periods. January 14, 1999 to October 26, 1999, and December 20, 2000 to August 2,
2001, during which subgtantialy lower percentages of INS-issued documents were presented.

OSC' s andysis does not disclose which of the employees in the middle period produced such
documents spontaneoudy and which did so in response to a specific request for an INS document. All
were evidently hired without any delay. However severd employeesin addition to Osman, Nkpigi and
Karatedtified that they had been asked for particular documents. Seada Mohammed, (CX 29);
Ponlely Ye, (CX 28); Mireille Kaaki, (CX 27); Kim Thu Thi Mai, (CX 30); Isidore Etok Mulamba,
(CX 31); Agter A. Kassahun, (CX 32); and Sode Nnabie, (CX 33) made such statements. Some of
the same individuds aso tedtified ether that DTSV did not discriminate againgt them or thet they had no
ideawhy that dlegation was made. Tariku Dagnew (RXA2), Agter Kassahun (RXB2), Ponlely Ye
(RXC2), Seada Mohammed (RXD2), Isdore Etok Mulamba (RXE2), Mulushewa Mussie (RXF2),
Chau Bech Ngu (RXG), and Kim Thu Tang (RXH) made such statements.

On March 2, 2001, OSC issued a letter gating it had found cause to believe Osman's dlegations were
true and that it was continuing its investigation for another 90 days to explore the question of settlement.
DTSV rased as an affirmative defense that notwithstanding that representation it was never contacted
about settlement, but it has not pursued this assertion in response to OSC’ s motion.

V. STANDARDS APPLICABLE TO THE MOTIONS

A. Standards for Summary Decision

14 This period begins when Juarez became Administrative Services Supervisor in
October 1999, and ends with the date Sode Nnabie was asked to present an Employment
Authorization card.
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OCAHO rules provide that summary decision on dl or part of acomplaint may issue only if the
pleadings, affidavits, materid obtained by discovery or otherwise, or matters officidly noticed show that
there is no genuine issue as to any materia fact and that the party is entitled to a summary decision. 28
C.F.R. 8§68.38(c). Only factsthat might affect the outcome of the proceedings are deemed materid.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). While all facts and reasonable
inferences therefrom are to be viewed in the light most favorable to the nonmoving party, United Sates
v. Primera Enters., Inc., 4 OCAHO no. 615, 259, 261 (1994), a summary decision may nevertheless
issue where there are no specific facts shown which raise a contested materid factud issue. Adickesv.
SH. Kress & Co., 398 U.S. 144, 159 (1970).

Where cross motions for summary decision each assert that there is no factud issue and that the party is
entitled to judgment as a matter of law, that does not necessarily mean that if one motion is rgjected the
other onewill preval. Reading & Bates Corp. v. United Sates, 40 Fed. Cl. 737, 748 (1998). Each
party’ s motion must be considered on its own merit. Neither doesthe fact that both parties say thereis
no issue of fact necessarily mean that trid is unnecessary. Podberesky v. Kirwan, 38 F.3d 147, 156
(4th Cir. 1994).

B. Rdative Burdens of Production and Proof

The party seeking asummary disposition bearsthe initid burden of demondtrating the absence of a
materia factud issue. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). However, when the
burden of establishing the issue at trid would be on the nonmovant, the moving party may prevall
merely by pointing out the absence of evidence supporting the nonmovant's case. Bendig v. Conoco,
Inc., 9 OCAHO no. 1077, 5 (2001). OCAHO caselaw isin accord that afailure of proof on any
element upon which the nonmoving party bears the burden of proof necessarily renders dl other facts
immaterid. Hammoudah v. Rush-Presbyterian-S. Luke’'s Med. Ctr., 8 OCAHO no. 1050, 751,
767 (2000), petition for review denied, 2001 WL 114717 (7th Cir. 2001), cert. denied, 534 U.S.
836 (2001). Becausethe inquiry necessarily implicates the standard of proof that would apply at a
hearing or trid, the evidence on summary judgment must be viewed “through the prism of the
subgtantive evidentiary burden” in the particular case. Anderson, 477 U.S. at 254.

Asinany cvil case, aplantiff may prove a case of employment discrimingtion by direct or
circumgtantial evidence. United States Postal Serv. Bd. of Governorsyv. Aikens, 460 U.S. 711, 714
n.3(1983). Asexplanedin Contrerasv. Cascade Fruit Co., 9 OCAHO no. 1090, 11-12, 16-17
(2003), direct evidence is evidence which proves the fact at issue without the need to draw any
inferences. Cf. Fuller v. Phipps, 67 F.3d 1137, 1142 (4th Cir. 1995). To satisfy this standard, the
evidence must on its face show discriminatory intent. Mullen v. Princess Anne Volunteer Fire Co.,
853 F.2d 1130, 1138 n.2 (4th Cir. 1988). If the evidence is ambiguous or susceptible to varying
interpretations, it cannot be treated as direct evidence. Kamal-Griffin v. Curtis, Mallet-Prevost,
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Colt & Mosle, 3 OCAHO no. 550, 1454, 1470-74 (1993), appeal denied, 29 F.3d 621 (2d Cir.
1994). When plaintiffs are able to present sufficiently direct evidence of discrimination, they may
qudify for amore advantageous standard of proof which requires the defendant to show that the same
decision would have been made even in the absence of discrimination, Fuller, 67 F.3d at 1141-42, or
to establish some other affirmative defense. Trans World Airlines, Inc. v. Thurston, 469 U.S. 111,
121-22 (1985). Direct evidence is seldom available in an employment discrimination case because an
employer’s state of mind is not usudly susceptible to such evidence. Ipina v. Michigan Jobs
Comm’'n, 8 OCAHO no. 1036, 559, 568 (1999); Nguyen v. ADT Eng’g, Inc., 3 OCAHO no. 489,
915, 922 (1993) (“It israre that the victim can prove that the employer conceded discrimination, e.g.,
‘| don't want any permanent resident aiensworking here’”). But see United States v. Southwest
Marine Corp., 3 OCAHO no. 429, 336, 351 (1992) (“*[N]o noncitizen employee will be alowed to
work aboard nava vessdls.”).

Because direct evidence israre, the cusomary mode of proof of discrimination is by circumgantia
evidence. Thefamiliar burden shifting andysisin acircumstantid caseisthat initidly established by
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), and subsequently elaborated by its
progeny. Firg, the plaintiff must establish a primafacie case of discrimination; second, the defendant
must articulate some legitimate, nondiscriminatory reason for the chalenged employment action; and
third, if the defendant does so, the inference of discrimination raised by the primafacie case disappears,
and the plaintiff then must prove, by a preponderance of the evidence, that the defendant's articulated
reason is false and that the defendant intentionally discriminated againgt the plaintiff. See generally
Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 142-43 (2000); Saint Mary's Honor
Ctr. v. Hicks 509 U.S. 502, 510-11 (1993); Texas Dep't of Cmty. Affairsv. Burdine, 450 U.S.
248, 252-53 (1981).

Absent direct evidence, the initid burden of establishing a primafacie circumsantia case of hiring
discrimination in the Fourth Circuit generdly cdls for a showing that the plaintiff 1) belongsto a
protected class; 2) gpplied and was qudified for ajob for which the employer was seeking applicants;
3) despite his qualifications was rejected; and 4) after his rgjection, the position remained open and the
employer continued to seek gpplicants. EEOC v. Sears Roebuck & Co., 243 F.3d 846, 851 (4th Cir.
2001). There are variations of this basic framework, depending on the nature of the claim and on the
particular satute involved. Rowe v. Marley Co., 233 F.3d 825, 829 (4th Cir. 2000).

Prior to the amendment of 8§ 1324b(a)(6), document abuse was conclusively established by a showing
that the employer requested a work-authorized individua to produce documents for the purpose of
satisfying the requirements of 8 1324a(b), coupled with a showing either that 1) the request was for
more or different documents than the section requires; or 2) the employer refused to honor documents
tendered that reasonably appear to be genuine and to relate to the individua. 8 U.S.C. § 1324b(a)(6).
See United Sates v. Acosta, 7 OCAHO no. 961, 573, 600 (1997), aff' d, 159 F.3d 1356 (5th Cir.
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1998) (Table); A.J. Bart, 3 OCAHO at 1387. Now such a showing may suffice to state a primafacie
case, but it can no longer prove aviolation absent ashowing of a purpose or intent to discriminate.

VI. OSC'SMOTION

OSC's motion seeks summary decison as to two sets of alegations, first that DTSV refused to accept
vaid 1-94 forms from Osman and three other refugees and that in so doing, the company violated both
the document abuse provision, 8 U.S.C. § 1324b(a)(6) (Count I), and the prohibition against
discrimination in hiring, 8 U.S.C. § 1324b(1) (Count I1). Second, OSC asserts that the evidence
shows DTSV regularly engaged in a pattern and practice of rgecting vaid documents and requesting
citizens of countries other than the United States to produce INS-issued documents for employment
eigibility verification and reverification purposes, and that in so doing, the company aso violated both
gatutory provisons (Counts 11 and 1V).

Diverdfied responded to this motion by saying that OSC made no showing of any intent to discriminate
againgt Osman and the other refugees because the evidence shows they were not rejected based on
their citizenship status, but based on the fact that they presented Form [1-94 without an accompanying
passport. Diversfied contends that OSC' s reading of the amended § 1324b(a)(6) intent standard is
wrong, and further that the very same documentary practices aleged as violations of subsection (8)(6)
cannot aso be held, without more, to violate the generd provision of subsection (8)(1), citing United
States v. Swift & Co., 9 OCAHO no. 1068, 12-15 (2001). Asto the 96 employees™ whose |-9
forms show they presented INS-issued documents, DTSV says no primafacie hiring case can be
made because those individuas were summarily hired and thus there was no adverse employment
action, citing United Satesv. Patrol & Guard Enters., Inc., 8 OCAHO no. 1040, 603, 622 (2000)
and Swift.

VIl.  DIVERSIFIED’SMOTION

Diversfied’ s motion aso seeks summary decison asto al counts of OSC’'s complaint. Asto the
claims of document abuse under § 1324b(a)(6) (Counts | and I11), DTSV contendsthat OSC's
evidence makes no showing of any purpose or intent to discriminate againgt any individud asisrequired
by the 1996 amendment. Diversfied contends further that OSC' s interpretation of the amended
language of § 1324b(a)(6) iswrong, and that it is till seeking to apply adtrict liability standard to
document abuse. Findly, Diverdfied contends that the receipt rule itself is manifestly contrary to the
datutory requirement that aList A document must contain a photograph, citing to the principle that

15 The record reflects some question as to whether there are 95 or 96 such individuas.
Ninety-five persons were named by OSC in its Supplementary Answers to Respondent’s First Set of
Interrogatories and Requests for Production (RXC). OSC's satistical andysis (CX 20-23) shows 96.
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where an adminidrative regulation isin conflict with a statute, it is the statute which necessarily contrals.
Dalton v. United Sates, 816 F.2d 971, 974 (4th Cir. 1987).

DTSV urges aso that OSC made no prima facie case of hiring discrimination under 8 1324b(a)(2)
(Counts 1 and 1V). Asto Count Il, it saysthat it initidly failed to hire the four refugees based only on
the fact that they presented Form 1-94 without a passport, not based on their citizenship status. Asto
Count IV, DTSV assarts that there was no adverse employment decision affecting the ninety-six
individuasidentified by OSC as discriminatees where it hired dl those individuas without any delay or
impediment. It argues further that in any event the complaint aleges only document abuse, and the sdlf-
same acts cannot be penalized under both § (a)(1) and § (8)(6), citing Swift.

OSC responded to Diversfied' s motion by asserting that it does not need to present aprimafacie case
asto Counts | and Il because DTSV’ sregjection of Form 1-94 congtitutes direct evidence of
discrimination, and that DTSV can claim no defense based on a good faith desire to comply with the
employment digibility verification sysem, citing Marcel Watch. It contends further that DTSV is
mistaken as to the intent standard, and that the only defense available to it would be a showing of
congtructive knowledge or reasonable suspicion that the gpplicants were unauthorized, citing Tadesse
v. United Sates Postal Serv., 7 OCAHO no. 979, 936 (1997). Findly, it argues that the receipt
ruleisvdid.

With respect to Count IV, OSC says no adverse employment decision is necessary to show
discrimination in hiring because barriers to employment are actionable whether or not the person is
hired. OSC aso contendsthat Juarez' affidavit is not credible in stating that noncitizens were hired
without INS-issued documents.
VIII. DISCUSSION
Because OSC isthe party bearing the burden of proof, its motion will be consdered first, with dl facts
viewed in the light most favorableto DTSV and dl reasonable inferences drawn initsfavor. Primera,
4 OCAHO at 261.

A. Whether OSC is Entitled to Partid Summary Decison

1. Count | - Document Abuse Againg Osman, Nkpigi, Kara and Kennedy
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As OSC acknowledges, it bears the burden under the amended document abuse provision to prove not
only that Diversified requested more or different documents or rejected documents that reasonably
gppeared to be genuine, but also that the company acted for the purpose or with the intent of
discriminating on a prohibited basis. The parties are in agreement that the company did, in fact, request
documents for the purpose of satisfying the requirements of 81324a(b); that it did, in fact, explicitly
regject the 1-94's proferred by Osman, Nkpigi, Kara, and Kennedy; and that it followed apolicy of not
accepting Form 1-94 as sufficient to show both identity and employment digibility unless the form was
attached to an unexpired foreign passport. Diversfied has not raised any question as to whether the
documents presented by the refugees appeared to be genuine and to relate to the individuals who
tendered them. Thus the parties dispute only the purpose and intent with which DTSV acted, and the
proper standards to be applied in making that determination. Critical to the resolution of the latter
inquiry isthe question of what congtitutes proof of intent for purposes of establishing a post-amendment
violation of § 1324b(a)(6).

(& The Meaning and Effect of the Amendment to § 1324b(a)(6)

The impact of the 1996 amendment has not yet been fully explored in OCAHO jurisorudence, and the
cases are not wholly congstent. In OSC' s view, the intent standard must be narrowly construed in light
of itslegidative history, s0 that unless an employer has congtructive knowledge or reasonable suspicion
that an applicant is unauthorized for employment, it is still impermissible for an employer to refuse
proffered documents or demand others because of unreasonable concerns regarding the vaidity of the
documents. OSC contends that therefore “an employer’ s request for additional employment digibility
documents without any valid reason to suspect the gpplicant is unauthorized to work, or an employer’s
rgjection of such documents based on unreasonable concern regarding the document’ s vaidity would
condtitute intentiona document abuse.”

But it is not intentional document abuse which the gatute now prohibits; it isintentiona discrimination.
The amended statute, moreover, says nothing at al about unreasonable concerns respecting the vaidity
of documents or suspicions about an applicant’ s lack of authorization. It saysthat arefusa of tendered
documents or arequest for more or different documentsis aviolation of the law only if it is made “for
the purpose or with the intent of discriminating againg an individua in violation of paragraph (1).” The
question presented is one of Satutory interpretation: does the amendment mean what it scemsto say,
or should it be construed to mean something different based on an interpretation gleaned from its
legidative history?

The starting point in a case involving the congruction of a gatute is the language of the Satute itsalf.

Barnhart v. Sgmon Coal Co., 534 U.S. 438, 450 (2002) (“Asin dl statutory construction cases, we
begin with the language of the datute.”).
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Thecircuit isin accord. Harrods Ltd. v. Sxty Internet Domain Names, 302 F.3d 214, 228 (4th Cir.
2002) (“We begin our andyss with the text of the statute.”). If the statutory language a issue has a
plain, unambiguous meaning, the inquiry isover: thefirs canonisdsothelas. Barnhart, 534 U.S. at
462.

OSC points to no ambiguity in the statutory language; indeed it has not even suggested thet there is any.
Because no ambiguity has been identified and it gppears that there is none, | must decline to resort to
the legidative history in order to blunt what appears to be the plain meaning of the language Congress
used. “When a gtatute is unambiguous, canons of condruction prevent us from considering outsde
sources, such aslegidative history, to attempt to discern what Congress may or may not have intended
todo.” InreEquipment Servs., Inc., 290 F.3d 739, 745 (4th Cir. 2002) (citing cases). | note at the
outset in gpproaching this question that Congress cannot have been unaware when it enacted this
particular language that there are decades of Title VII jurisorudence, as well as cases arising under
other nondiscrimination legidation, congtruing and explicating the meaning of the term intentiond
discrimination. The nondiscrimination provision in § 1324b(a)(1) was expressy modeled on Title VI
of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seg. (2001), Jones v. DeWitt
Nursing Home, 1 OCAHO no. 189, 1235, 1251 (1990), and case law under the latter statute has
therefore long been held to be persuasive in interpreting 8§ 1324b. See, e.g., Fakunmoju v. Claims
Admin. Corp., 4 OCAHO no. 624, 308, 322 (1994), aff'd, 53 F.3d 328 (4th Cir. 1995) (Table).
Apart from sdected portions of its legidative higory, there has been no showing in this case of any
persuasive reason to believe that the words of the amendment mean something different in

8§ 1324b(8)(6) than they mean in any other nondiscrimination law, and | decline to so hypothesize.

If thereisonething that is crystd clear from the amending language, it is that document abuse can no
longer be treated as a grict ligbility offense. While pre-amendment cases may have held that a showing
of discrimination is not required in order to establish liability for document abuse, this principle no longer
goplies. | conclude, therefore, that the facts in adocument abuse case must now be examined in the
same manner and with the same gpproach asistaken in any other intentiond discrimination case. That
isto say, where a case rests on direct evidence, the employer may overcome that evidence only by
edablishing an affirmative defense. Tovar v. United States Postal Service, 1 OCAHO no. 269,
1720, 1726 (1990), aff din part & rev'd in part, 3 F.3d 1271 (9th Cir. 1993). Where a case rests
on circumstantia evidence however, the employer must be afforded the opportunity to respond to a
primafacie showing by proffering a legitimate nondiscriminatory reason for the employment practice
complained of. Whether arequest for or rgection of documents can be found to discriminate will thus
ordinarily depend upon the reason the request is made.
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Because | find no reason to examine the legidative history of the amendment, | dso cannot endorse the
hypothesis put forward in Patrol & Guard, 8 OCAHO at 627-28, and Tadesse, 7 OCAHO at 944-
45, that anew affirmative defense of good faith can or should be distilled from remarks made by
Senators Simpson and McCain during the floor debates on the amendment. The words Congress
chose to enact smply do not bear the meaning suggested in those cases. As explained in Shannon v.
United States, 512 U.S. 573, 583 (1994), “We are not aware of any case. . . in which we have given
authoritative weight to asingle passage of legidative history that isin no way anchored in the text of the
gatute.” If Congressintended by amending 8 1324b(a)(6) to create an affirmative defense, it chose

language singularly ill suited to that purpose.

In declining to give dispositive weight to the floor debates, | am influenced by the Barnhart court’s
assessment of the weight to be given to the floor statements of Senators Wallop and Rockefdler,
sponsors of the Cod Act, asto the meaning of the language in that Act. While the Commissioner had
argued that as sponsors of the Act their views were entitled to specid weight, the court emphaticaly
disagreed, noting that the remarks could not have a determinative effect on the interpretation of a
datute:

Floor statements from two Senators cannot amend the clear and
unambiguous language of a datute. \We see no reason to give greater
weight to the views of two Senators than to the collective votes of both
Houses, which are memoriadized in the unambiguous Satutory text.

534 U.S. a 457. Intheface of this unequivocal language, the remarks of Senators Simpson and
McCain cannot be afforded the defining role suggested in Patrol & Guard and Tadesse.

Characterizing an employer’ s explanation of its document request or rgjection as an affirmative defense,
moreover, does violence both to the statutory scheme and to the weight of the case law respecting the
dlocation of proof in an employment discrimination case. If an employer’ s explanation were to be
trested as a matter of affirmative defense even in the absence of direct evidence, thiswould have the
effect of shifting the burden of proof on theissue of intent in every document abuse case from the
complainant to the employer, because the party asserting an affirmative defense bears the burden of
proof on that issue. Corning Glass Worksv. Brennan, 417 U.S. 188, 196-97 (1974); United States
v. Sunshine Bldg. Maint., Inc., 7 OCAHO no. 997, 1122, 1164 (1998). But we know on the highest
authority from Reeves-Hicks-Burdine that the burden of proof on the ultimate question of whether a
protected trait actualy motivated the employer’s decison remains at dl times on the complaining party.
The employer’ s burden of production in proffering a legitimate nondiscriminatory reason for a
questioned employment decison is precisely that: a burden of production only. Causey v. Balog, 162
F.3d 795, 800 (4th Cir. 1998).
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Nothing in the amendatory language remotely suggests alegidative intention to redlocate the burden of
proof for cases dleging document abuse so that the complainant is relieved of the burden of showing
discriminatory intent.

Lack of intent to discriminate is not an affirmative defense in a case arising under § 1324b because the
element of intent is part of the complainant’s case, upon which the complainant at al times bearsthe
burden of proof. A true avoidance or affirmative defense, unlike an employer’s proffer of a
nondiscriminatory reason, is either a pleading that admits the alegations of the complaint but suggests
some other reason why there is no right of recovery, or one that introduces alegations outside the
plaintiff’s prima facie case which therefore cannot be raised by asimple denid in the answer.’® 5
Charles Alan Wright & Arthur R. Miller, Federal Practice & Procedure 81271 (Supp. 2001). Where
apurported “affirmative defensg’” does not redlly set forth an avoidance or defense, but merely denies
ligbility or asserts that the plaintiff cannot establish al the dements of its case, the matters raised are
dready in issue by virtue of the dlegations in the complaint and answer. A& A Maint. Enters,, Inc., 6
OCAHO no. 852, 265, 271 (1996); cf. Renaldsv. SR.G. Rest. Group, 119 F. Supp. 2d 800, 804
(N.D. Ill. 2000) (stating that good faith is not an affirmative defense which must be pleaded by
defendantsin aTitle VII case); Clark v. Milam, 152 F.R.D. 66, 73 (S.D.W.Va. 1993).

As previoudy noted, the respective burdens of proof and production in a post-amendment document
abuse case must now be alocated in the same manner asthey arein cases arising under § 1324b(a)(1),
because document abuse is no longer a per seviolation. This means that absent direct evidence, a
prima facie document abuse case may serve to raise an inference of discrimination, but once the
employer responds by proffering a nondiscriminatory reason, any inference of discrimination is
disspated, and the complainant must show, asin any other disparate trestment case, that the

employer’ s reasons are unworthy of credence or are otherwise a pretext for discrimination. See
generally Dugan v. Albemarle County Sch. Bd., 293 F.3d 716, 721 (4th Cir. 2002). Thisisthe
gtandard | will gpply to the factsin this case.

Whether § 1324b(a)(6) as amended now provides, as a matter of public policy, a sufficiently rigorous
gandard to motivate employers to learn what their reponghilities are under the employment digibility
verification program and to conform their conduct to those respongbilitiesis a question best addressed
in the firgt instance to the United States Congress. My task is to gpply the law as enacted, not to
determine what the law should be.

(b) Whether OSC Demondirated Intentiona Discrimination Againgt the

1 For example, DTSV’ s eghth affirmative defensg, the invalidity of the “receipt rule” isinthe
nature of atrue affirmative defense. It does not merely deny the alegations of the complaint; insteed it
introduces new dlegations of its own, extringc to the complaint.
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Refugees

OSC says that intentiond discrimination does not require proof that the employer subjectively harbored
some specid animus, hodtility, or malice toward the protected group, only that the employment decison
was premised upon the protected characteristic. See, e.g., Goodman v. Lukens Steel Co., 482 U.S.
656, 668-69 (1987). OSC contends that the requisite intent to discriminate has been demonstrated
here because:

.. . thefour refugees presented 1-94 documents issued to them by INS
and identifying them as refugees. They possessed these documents
because of their satus. As refugees, they could not stop and obtain
passports when fleeing their countries. Thus, Respondent’ s rejection of
the refugees’ INS Forms 1-94 was based on their Status as refugees,
and was not accidental.

OSC supports this concluson by citation to Marcel Watch and DeWitt, and says that rgjection of an |-
94 form is direct evidence demondrating an intent to discriminate without the necessity of any
McDonnell Douglas showing. It says that refugees would by definition be unable to produce a
passport because of their satus, and draws an andogy to the Puerto Rican born complainant in Marcel
Watch who could not produce a green card because she was a United States citizen.

But OSC has not explained what is*direct” about any evidencein thiscase. Direct evidenceis that
which proves the fact in issue without the benefit of any inference or presumption. Fuller, 67 F.3d at
1142. Thisordinarily meansthereis ether afacidly discriminatory statement or policy, or an
unambiguous admission that the actua protected characteristic was considered and affected the
decison. See, e.g., Taylor v. Virginia Union Univ., 193 F.3d 219, 232 (4th Cir. 1999) (“He stated .
.. he was never going to send afemae to the Academy.”); Wilhelm v. Blue Bell, Inc., 773 F.2d 1429,
1433-34 (4th Cir. 1985), cert. denied, 475 U.S. 1016 (1986) (noting supervisor’s admission to belief
that “older people tend to become complacent whereas younger people generaly have more drive and
ambition”). While OSC saysthat intentiond discrimination does not necessarily require a showing of
some specia animus toward a protected group, direct evidence, in contrast, usually does require such
evidence of animus. That iswhat the term direct evidence meansin the context of an employment
discrimination case.

Asthe Fourth Circuit, in which this case arises, explained, direct evidence is “evidence of conduct or

gatements that both reflect directly the dleged discriminatory attitude and that bear directly on the
contested employment decison.” Taylor, 193 F.3d at 232.
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Such evidence has two characteridtics. 1) it clearly indicates a discriminatory attitude, and 2) it
illustrates a nexus between the negative dtitude and the employment action. Brinkley v. Harbour
Recreation Club, 180 F.3d 598, 608 (4th Cir. 1999). OSC has identified no evidence which satisfies
ether dement of this sandard.

Instead it argues, with notable circularity of reasoning, that refugees have 1-94s and no passports
because of their satus as refugees, and therefore rejection of their 1-94s is rgection because of their
datus. But thisisnot evidence at al, much less direct evidence; it is a tautology which takes no account
of the facts or the evidence as to what actually happened,!’ and assumes away the very question to be
decided. According to OSC'srationde, diens have INS-issued documents only because of their
“gatus’; therefore whenever an employer rgjects or requests any INS-issued document, the regjection
or request would autometicaly by definition be based on the person’s “status,” foreclosing any inquiry
into the actual facts or the employer’ s real reason for rgecting or requesting the document.

OSC does not explain how its formulaic recitation has any probative vaue as to Cascade sintent, and |
cannot agree that the record reflects direct evidence of an intent to discriminate on the basis of
citizenship datus. Unlessthe I-9 Indructions and the Handbook for Employers are themselves direct
evidence of intent to discriminate on the basis of citizenship, or more accurately, became direct
evidence of such discriminatory intent when the receipt regulation was amended to include arefugee' s
Form 1-94 asa“receipt” for Form I-766 or 1-688B, it is difficult to understand how a policy based on
these sources could be so characterized. OSC has identified no evidence of any discriminatory
attitude; indeed it says it does't even have to make such a showing, but this assertion is inconsstent
with the claim that there is direct evidence.

While OSC argues that the legidative higtory of the amendment shows it was not intended to overrule
Marcel Watch and DeWitt, a snippet of legidative history, for the reasons previoudy stated, cannot be
read to elevate every sentence in those cases to binding precedent. Marcel Watch is not controlling as
to the meaning of the term “direct evidence’ and | do not find it particularly persuasive on that point
either, becauseit relied on Thurston (which dearly did involve afacidly discriminatory policy regtricting
the transfer rights of pilots over the age of 60) without explanation of what was direct about the
evidence before it, and without analysis of the structura differences between the ADEA and Title VII.
While Marcel Watch and DeWitt may have reached the right result based on their own facts!® this

17 For example, contrary to OSC' s recitation that refugees have no passports, the record
reflects that Osman arrived in the United States with avaid passport from the Republic of Sudan (CX
24, p. 22).

18 Whiletheresult in Marcel Watch appears to be correct, this is not necessarily because the
(continued...)
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does not mean that the mode of andlysis there is necessarily agpplicable to every document abuse case.
The approach to direct evidence taken in such cases as United Sates v. General Dynamics Corp., 3
OCAHO no. 517, 1121, 1164 (1993), petition for review denied, 49 F.3d 1384 (9th Cir. 1995),
Kamal-Griffin, and Lasa gppears to be more consistent in any event with mainstream jurisprudence,
aswdl aswith the views of the circuit in which this case arises.

Neither does OSC's conclusion that DTSV’ s rgjection of the I-94 Forms was “based on” citizenship
status find support in the record. Acceptance of the proposition that refugees have 1-94s because of
their satus, and therefore rgecting 1-94sis based on their status, requires an inference or presumption
that presentation of an [-94 Form isa proxy for the presenter’ s citizenship. That inferenceis not
warranted for two reasons. Firgt, for purposes of consdering OSC's motion, dl the inferences must be
drawn in favor of DTSV asthe nonmoving party. Second, and more importantly, drawing such an
inference would conflict with the teaching of Hazen Paper Co. v. Biggins, 507 U.S. 604, 608-09
(1993), which holds that prohibited disparate treatment must be based on the actud protected
characterigtic, not on some other anaytically distinct factor, even though the other factor may be
empiricaly corrdated with the protected characteridtic.

Correation should not be confused with causation. Thus notwithstanding the fact that there may be an
empirical correlation between refugee status and presentation of Form [-94 (athough persons other
than refugees could aso present a Form 1-94, see 8 C.F.R. § 274a.2(b)(vi)(B), and refugees could
present documents other than Form [-94), or between status as a refugee and lack of United States
citizenship (adthough obvioudly not al noncitizens are refugees), these correlations cannot subdtitute for a
showing that citizenship datus itsdlf was actudly afactor which influenced the employment decision. As
observed in Contreras, 9 OCAHO at 19,

The phrase “because of” or “based on,” as applied to a protected
characterigtic, ordinarily requires that the employee is obligated to
prove not only that an adverse employment decision occurred, but so
that the cause of that decision can be specifically traced to the

protected characteristic itself, not to some other characteristic standing
in asaproxy for the protected characterigtic. That is, the adverse
decison must be shown to actualy have been made by reason of, or on
account of , the protected characteristic itsdlf.

While the smple fact of rejection of, or ingppropriate requests for, documents coupled with

18(.continued)
evidence there was “direct” but because the employer’ s attempted explanation was ultimately not
aufficient to explain the particular employment decison in question.
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membership in a protected group was regarded as sufficient to establish a violation under the former
grict ligbility document abuse stlandard, there must now be something more: acausd link or nexus must
actualy be established between those two factors. That is, the adverse decison must be shown to have
actualy been made by reason of, on account of, or on the basis of the protected characteridtic.

Henson v. Liggett Group, Inc., 61 F.3d 270, 274 (4th Cir. 1995). There must be an intent or
purposeto discriminate. This means a minimum that there must be afactud bass upon which a
rationa fact-finder could infer a causal connection; the nexus cannot be established just by aformulaic
assertion that the protected characteristic was the reason.

A decisonisnot “based on” aprotected characteristic when the facts demondtrate the decison was
made for some other, different reason. Notwithstanding OSC's use of the term “thus,” Diversified's
regjection of the I-94s has not been shown to have a causd relaionship to the particular citizenship
gatus of the four individuas proffering the 1-94s, or to their lack of United States citizenship status
either.®

Assuming, however, that OSC' s evidence made out a prima facie case of document abuse asto
Osman, Nkpigi, Kara, and Kennedy under atraditiona McDonnell Douglas-type andysss, Diversfied
proffered a nondiscriminatory explanation for its conduct: it said it rejected the refugees 1-94 Forms
because the INS Handbook for Employers and the ingtructions on the back of the 1-9 Form said that
the 1-94 had to be attached to an unexpired foreign passport, and in each case it wasn't. The
presentation of this explanation would dipe any inference of discrimination arisng from the primafacie
case.

OSC argues, however, that DTSV can have no vaid defense based on a good faith effort to avoid
hiring undocumented workers absent congtructive knowledge or reasonable suspicion that an employee
or gpplicant is undocumented, citing again to Marcel Watch and to the legidative history of the 1996
amendment. But OSC is setting up a straw man when it characterizes DTSV’ s reason for rgjecting the
|-94s as being aclam of “good faith effort to avoid hiring undocumented workers” Such a generdized
statement isindeed an inadequate explanation for an employment decision, but it is not the explanation
DTSV gavefor rgecting the [-94 forms.

Vague and conclusive averments of good faith have never been sufficient to satisfy an employer’s
obligation to provide a nondiscriminatory reason for an employment action. Iron Workers Local 455
v. Lake Constr. & Dev. Corp., 7 OCAHO no. 964, 632, 680 (1997); Lasa, 1 OCAHO at 968.
Thisis not because of the amendment to § 1324b(a)(6) or its legidative higtory, but because once an

19 While neither party mentioned the refugees’ actua citizenship status, documentary evidence
showsthat Osman is a citizen of Sudan (CX 11, p. 2); Nkpigi and Kara are citizens of Nigeria (CX 13,
p. 2) (CX 15, p. 2); and Kennedy isacitizen of Angola (CX 17).
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employer comes forward to explain an employment decision, the factua inquiry proceeds to anew level
of specificity. Aikens, 460 U.S. at 714-15; Burdine, 450 U.S. a 255. In order to qualify asa
nondiscriminatory reason, the employer’s explanation must present a pecific reason and “frame the
factud issue with sufficient darity o that the plaintiff will have afull and fair opportunity to demondrate
pretext.” Burdine, 450 U.S. a 255-56. A generdized claim of good faith will seldom meet these
requirements because the reason must be clear and specific. Thishaslong beenthelaw. See, e.g.,
Meiri v. Dacon, 759 F.2d 989, 997 (2d Cir. 1985), cert. denied, 474 U.S. 829 (1985)
(emphasizing that vague and conclusory averments of good faith do not satisfy employer’ s burden of
production; otherwise employees seeking to show pretext would be unfairly handicapped).

What DTSV actudly said, in contrast to OSC' s characterization, was that it rejected the 1-94
documents because the back of the I-9 Form and the INS Handbook for Employers said that Form |-
94 had to be attached to an unexpired foreign passport in order to be used asaList A document, and
the company was unaware of the existence of the receipt rule until informed of it by OSC.2° Thisisnot
agenerdized dam of “good faith effort to avoid hiring undocumented workers’; it is a specific, dbeit
mistaken, nondiscriminatory reason why Cascade' s personnel rgiected the 1-94s. It is evidently
undisputed that the instructions on form 1-9 and the Handbook were both promulgated by INS for the
guidance of employers and have not been revised snce 1991, those rules Smply do not recognize the
later amendment to the receipt regulation permitting use of Form [-94 asaList A document. INS
expressy told employers to continue to use the 1991 version of the I-9 form, 62 Fed. Reg. at 51001-
02, and thisiswhat Diversfied did.

Not al mistakes employers make in the verification process give rise to pendties under 1324a: the
Sarviceitsdlf has declined to seek civil money pendties for violations of § 1324a associated with
changes made by theinterim rule, a least until it revises the 1-9 form and promulgates afind rule. 62
Fed. Reg. at 51001-02; 64 Fed. Reg. at 6187-88. INS thereby created a safe harbor for employers
“who continue to act in reliance upon and in compliance with existing employment verification forms,
guidance, and procedures.” 62 Fed. Reg. at 51001-02. It isreasonably clear as well that Congress
did not intend that al mistakes in the verification process should give rise to pendties under 1324b
ether: by amending 8 1324b(a)(6) in the manner it did, Congress has specificaly ingtructed us that
errorsin carrying out documentary inquiries for purposes of 8 1324a compliance can now be pendized
under 8 1324b only where there is a showing that there actudly was a discriminatory intent. 1 Smply
cannot find such an intent manifested in the evidence presented here.

20 Although DTSV dso set out its reliance on the |-9 instructions and the Handbook as the
third of itstwelve affirmative defenses, | conclude that this was an excess of caution: what purportsto
be DTSV’ sthird affirmative defense isin fact no more than a satement of the company’ s proffered
explanation for the employment decison; its assertion as an affirmative defense is redundarnt.
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OSC'sreliance on Louis Padnos is misplaced, first because Louis Padnos was decided under the
pre-amendment per se drict ligbility standard which required no showing of intent, and second because
thefactsin Louis Padnos were quite different. The respondent in Louis Padnos said it requested an
INS-issued document for reverification in reliance on the Handbook and on a telephone conversation
with a Border Patrol agent. Louis Padnos could not actually have relied on the Handbook, however,
because afair reading of the Handbook did not support his*ill-advised” interpretation of it, 3 OCAHO
at 186, and the ord advice of a government agent has never been entitled to reliance. Id. at 187-88,
ating Heckler v. Community Health Servs. of Crawford County, Inc., 467 U.S. 51 (1984). See
also Acosta, 7 OCAHO at 608; cf. Getahun, 124 F.3d at 595-96 (finding that employer’s purported
reliance on an INS legd memorandum was unavailing where the employer misinterpreted the
memorandum).

Because Diversfied set forth a nondiscriminatory reason, its explanation dissipated any inference of
discrimination arising from OSC's primafacie case, and put the evidentiary bal back in OSC's court.
There the ball remains for purposes of this motion because OSC presented no evidence to suggest
ether that DTSV’ s explanation is unworthy of belief or that it was a cover-up for discrimination againgt
refugees. OSC did not suggest that DTSV’ s personnel lied about its policy or the reasons for the
policy, and did not identify any evidence which would undermine DTSV’ s unrebutted evidence of the
reason why it mistakenly rejected the proffered 1-94s. OSC’s motion for summary decision must
accordingly be denied as to this count, because OSC has failed to make a showing of discriminatory
intent, one of the essential eements of its case.

2. Count I1- Citizenship Status Discrimination Againgt Osman and other
Refugees

OSC argues amilarly that DTSV’ srgection of the refugees 1-94 forms aso congtitutes knowing and
intentiona discrimintion in hiring. It says,

Respondent’ s conduct also congtitutes citizenship status discrimination
againg the four refugees, based on direct evidence, that is, the
admissions of Respondent in rejecting the refugees’ INS Forms 1-94
and refusing to hire them, based on ther citizenship Satus.

But there is no direct evidence, and DTSV has made no “admission” that it rgjected the refugees 1-94s
and refused to hire them “based on their citizenship status.” Quite to the contrary, the company
vigorously denied making any decision based on anyone' s citizenship status, and says instead that its
regjection of the 1-94s was based on specific INS instructions.
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OSC' s assartion that regjection of the 1-94s was based on citizenship status rests again on acceptance of
the assumption that presentation of Form 1-94 isthe lega equivaent of the presenter’ s citizenship
status, a proposition at odds with Hazen Paper. For the reasons previoudy stated, | cannot agree that
ether the policy itsdf, or the INS Handbook for Employers and 1-9 ingtructions on which the policy
was premised, condtitute direct evidence of discrimination or of intent to discriminate on a prohibited
bass. It isnevertheess undisputed that Osman, Nkpigi, Kara, and Kennedy belong to a protected
class, that they gpplied and were qudified for jobsa DTSV, and that they were initidly rgjected while
DTSV continued seeking gpplicants. Although a prima facie hiring case was thus made out under
Sears Roebuck asto the four refugees, DTSV proffered a nondiscriminatory reason for regjecting their
1-94 forms, that is, specific, though outdated, INS instructions said that Form 1-94 was acceptable
only if attached to an unexpired foreign passport. Any inference of discrimination arising from OSC's
primafacie case was thereby disspated. In the absence of any evidence or suggestion of pretext, OSC
has failed to establish an essentia element of its case, and summary decison must be denied it asto this
count as well.

3. Count Il - Pattern and Practice of Document Abuse as to 96 Noncitizens

OSC next contends that its evidence demonstrates that from October 27, 1999 to December 19,
2000, DTSV engaged in a pattern and practice of document abuse by requiring 96 noncitizens to
produce INS-issued documents both for verification and for reverification, with the purpose or intent of
discriminating againg them on the basis of their citizenship. 1t says that the company’ s sandard
operating procedure established barriers to employment because the choice of which documentsto
present should be the employee’ s choice, not the employer’s.

What was nevertheless not shown was that any individud other than the four refugees was actudly
obstructed by any document requests. it is essentidly undisputed that al of the other individuals OSC
identified as discriminatees were hired without any delay attributable to employment digibility
documentation issues. Although OSC questioned the credibility of Juarez' testimony on this point, it
was evidently unable to identify any specific applicant, gpart from the four refugees, who was not
immediately hired by DTSV. OSC says, however, that because noncitizens were required to present
more or different documents than the statute requires, and because economic harm is not an eement of
document abusg, it is not necessary that any damages be shown.

In OSC' s view, arequest for gpecific documents “immediatdly diminates an individua’ s right to
produce any other documents’ and is therefore aviolation. OCAHO case law is not consstent,
however, as to whether arequest for a gpedific document, as opposed to the statutory “more or
different documents,” is a practice prohibited by the section.
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See United Sates v. Zabala Vineyards, 6 OCAHO no. 830, 72, 85-88 (1995) (finding that request
for specific document was not encompassed in § 1324b(a)(6) and discussing apparent conflict with
United States v. Strano Farms, 5 OCAHO no. 748, 206, 224-25 (1995), aff’d sub nom. Strano v.
Department of Justice, 98 F.3d 1353 (11th Cir. 1996), cert. denied, 521 U.S. 1103 (1997), and
A.J. Bart). See also Robison Fruit Ranch, 147 F.3d at 801-02. Zabala held that, at least in acase
where there was no showing that anyone was denied employment, “the statutory prohibition against an
employer’ srequest ‘for more or different documents' or *for refusing to honor documents tendered that
on their face gppear to be genuine does not per se prohibit a request for specific documents, at least
where those documents are in fact routinely presented in anticipation of such arequest or on demand.”
6 OCAHO at 88.

Whileit isimpossble to tell from the 96 I-9 forms themsaves whether a particular dien’s INS-issued
document was presented spontaneoudy by the applicant or whether it was produced in responseto a
specific request, severa individuas in addition to the refugees did testify that they were asked for
specific documents. Seada Mohammed said Mireya Juarez asked her for a“resident card, socia
security and license,” so she presented them (CX 29); Ponldy Ye said that Juarez requested her
driver’slicense, socid security card and dien registration card, and she presented them (CX 28);
Mireille Kalaki said when she was told on the phone to bring her green card, she said she didn’t have
one, but that she did have awork permit. She was then told to bring the work permit, so she did, aong
with her ID and socia security card (CX 27); Kim Thu Thi Mal said Juarez asked for her driver’'s
license and work permit so she presented them (CX 30); Isidore Etok Mulamba said he wastold to
bring his socid security card and permanent resdent card to orientation. When he filled out the -9
Form, he showed his permanent resident card, and he was asked to show awork permit and socia
security card aswdl (CX 31); Agster A. Kassahun said Ella Baker asked her for awork permit, 1D and
socid security card (CX 32); and Sode Nnabie said Douglas Daisey asked him to bring an
Employment Authorization card but he didn’t have one, so he brought his1-94, drivers slicense, and
socia security card instead (CX 33).

The facts here are Smilar to those described in Robison where al the workers who were asked for
specific documents were hired, and no applicant was shown to be particularly burdened by the request.
147 F.3d at 802. The Robison court noted that no authorized dien had difficulty complying with the
requests there, and characterized the documents as those which “virtudly al applicants had in their
possession and in fact commonly used to fill out other required employment forms” 1d. at 799. For
many newly-arrived diens, the only documents they will have are INS-issued documents. Certificates
of dien regigration and aien registration receipt cards are, moreover, documents which diens are
aready obligated by law to carry and have in their possesson at dl times. 8 U.S.C. §1304(e). The
employer in Robison was thus requesting documents the diens were dready using to fill out the top of
Form 1-9 and Form W-4, which requires a socia security number.
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Far from suggesting intent to discriminate, the court in Robison said the employer there was actudly
“atempting to asss the gpplicant in satisfying the requirements of Form 1-9.”

Smilarly, therequestsin Zabala, like those here as well, were also for specific documents that are
“routinely presented” during the employment process, and there was no showing anyone was denied
the opportunity for employment. 6 OCAHO at 88. None of the employees other than the four
refugees said that producing the requested documents caused them any hardship or delay, or for that
matter that Diversfied rgected any other documents which they had proffered. Both Kdaki (CX27)
and Nnabie (CX33) said that when they told DTSV they didn’t have the particular documents that had
been requested, DTSV accepted other documents that they did have. This evidence suggests that
DTSV was seeking to hire these individuas as expeditioudy as they could, not to delay or impede their
employment. Asexplanedin Zabala,

This case stands for the proposition that (a)(6) does not intrude on hiring practices for
purposes unrelated to overcoming discrimination in the workplace. Eliminating
discrimination iswhat 8 1324b, including subsection (8)(6), isdl about. Section 1324b
isan expresson of nationd policy which addresses the evil of exclusonary hiring
practices. No one was excluded here. To find liability on this record would not serve
that nationa policy.

Id. OSC neverthdess saysthat in this case “discriminatory intent is evidenced by Respondent’s
admissons of Ms. Juarez and Ms. Baker, the deposition testimony and declarations of the employee
witnesses and the summary of Respondent’s1-9 forms” OSC's datistica analyss of Diversified' s1-9
Forms shows that the percentage of dienswho presented INS-issued documents during the period
identified differed in a gatigticaly sgnificant way from the percentages in the preceding or following
periods. OSC's expert concluded that the underlying process which generated production of those
documents in that period differed from the processin the other two periods. | credit this evidence, and
credit aswell the low probability that the result could have happened by chance, but | cannot find that
the statistical anadys's has any probative vaue ether way as to the issue of intent to discriminate.

Nether do | find evidence of intent in the deposition testimony or the statements of the employee
witnesses. The employees smply described the specific requests that were made to each of them for
documents. The testimony of Juarez and Baker displayed lamentable ignorance of some of the
requirements of the employment digibility verification system, but ignorance is not evidence of an intent
to discriminate® A “purpose’ or “intent” to discriminate is the operative language here; as |

21 With respect to the ement of intent, OSC saysit is proven because noncitizens were
treated differently and the law “merely requires a showing that individuas are treated differently on the
(continued...)
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understand those terms they mean something different from ineptitude or ignorant error.

It is certainly true that employers have an affirmative Satutory obligation to make reasonable efforts to
ascertain what the law requires and to conform their conduct to it. DTSV didn’t do this very well, &
least to the extent of ensuring that Juarez and Baker were adequately trained. However even if we
were to charge DTSV with the knowledge that they should have had, knowledgeis still not the same as
intent. AsJudge Easterbrook explained in Pressley v. Haeger, 977 F.2d 295, 297 (7th Cir. 1992),

[D]iscrimination is an intentiona wrong. An empty head means no
discrimination. Thereis no “condructive intent,” and congtructive
knowledge does not show actual intent. Ignorance may be
reprehensible, but not becauseitis. . . discrimination. A supervisor
who does not find out what is going on in the workplace should be
sacked as incompetent, not lumped with bigots.

Thisis not to imply any gpprova of DTSV’ s documentary practices. It isclear that those practices |eft
much to be desired. OSC's statistical and anecdotal evidence supports a finding that inappropriate
document requests were sometimes made by Diversfied’ s employees. Statements made by Juarez and
Baker reflect alack of understanding of some of the basic principles of the employment digibility
verification system, and might well have had adverse consequences for employment applicants??
Except for the four refugees, however, they evidently did not.

The kinds of errors Diversified' s personnel made would doubtless have been held in a pre-amendment
case to congtitute per se document abuse; the question presented here is whether those same errors
can, now that document abuse is no longer a drict ligbility offense, be characterized as intentiona
discrimination under § 1324b(a)(6) as amended, particularly where there has been no showing that any

21(..continued)
basis of nationa origin or citizenship status.” It is the phrase “on the basis of,” however, that provides
the sticking point: in order to find an intent to discriminate “on the basis of” a protected characteridtic,
the element of actua causation must be established; that is, the protected characterigtic, here citizenship
status, must be shown to be the actua basis or reason for the employment practicein issue. Hazen
Paper, 507 U.S. at 610.

22 DTSV’s contention that it is not responsible for errors of low-level employees had there
been violationsis smply wrong: an employer cannot avoid respongbility for violations Smply by
delegating the hiring process to low-level employees. United Satesv. Y.E.S Industries, Inc., 1
OCAHO no. 198, 1306, 1318-19 (1990) (principa chargeable for act of agent within scope of agent’s
authority).
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specific applicant was actudly affected by the erroneous beliefs. | am not persuaded that after the
amendment to the document abuse provision every mistake an employer makesin carrying out its
respongibilities under § 13243, or every erroneous belief held by an employee about the requirements
of the verification process, can be equated without more to a violation of § 1324b.

Case law has noted in other contexts that sometimes an employer can make errors too obviousto be
unintentiond, Millbrook v. IBP, Inc., 280 F.3d 1169, 1180 (7th Cir. 2002), cert. denied, 123 S.Ct.
117 (2002), so that the errors themselves bolster an inference of pretext. Accord Fischbach v.
District of Columbia Dep’t of Corr., 86 F.3d 1180, 1183 (D.C. Cir. 1996). It thus may be that
under some circumstances an employer’s claim of ignorance is too implausible to be credited. But | do
not find the errors here susceptible to such characterization; the document requests made here may
have been wrong, but there is no indication that they were intended to impede any individud, or that
they did so. Accordingly, | find that OSC has not carried its burden of proof with respect to the issue
of intent in Count I11, and its motion for summary decison on this count must be denied.

4. Count IV Pattern and Practice of Citizenship Status Discrimination in Hiring

OSC urges that notwithstanding the fact that dl the dleged discriminatees other than the four refugees
were hired, a pattern and practice of hiring discrimination is nevertheess established by its evidence that
DTSV created obstacles for noncitizens, because they were required to produce INS-issued
documents as a condition of employment, while United States citizens could produce any acceptable
combination of documents from the back of Form |-9.

A primafacie case of hiring discrimination under 8 U.S.C. 81324b(a)(1), however, ordinarily follows
the classic showing that the individua belongs to a protected class, gpplied and was qualified for an
open position but was rejected, and that the employer continued to seek applicants. Henson, 61 F.3d
a 275. The paradigmatic case of pattern and practice case of hiring discrimination is thus not ordinarily
a case brought on behdf of existing employees; it is usudly the gpplicants who are denied employment
who are the discriminatees, not the ones who were hired without difficulty or delay. Here however, no
goplicant flow data was presented and there has been no showing that any applicant for employment,
other than the four refugees, was affected by errorsin Diversfied' s documentary practices. If there
was any such applicant, that person has not been identified.

OSC arguesthat it is the whole hiring process, not just afailure to hire, which isencompassed in 8
1324b(a)(1). That may well be. It does not necessarily follow, however, that a primafacie hiring
discrimination clam can be shown in the absence of any tangible adverse employment action. As
explanedin Von Gunten v. Maryland, 243 F.3d 858, 863 n.1 (4th Cir. 2001), proof of an “adverse
employment action” isasine qua non of adiscrimination clam.
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There must be some injury a a*“threshold leve of substantidity” to Sate a cognizable clam. 1d. at 864
(quoting Wideman v. Wal-Mart Sores, Inc., 141 F.3d 1453, 1456 (11th Cir. 1998)). Accord
Boonev. Goldin, 178 F.3d 253, 256 (4th Cir. 1999) (action must have some “significant detrimental
effect” in order to provide basis for discrimination clam). Only under extremely limited circumstances
can adiscrimination case be maintained in the absence of atangible employment action. Burlington
Indus., Inc. v. Ellerth, 524 U.S. 742, 761-62 (1998). According to the Court,

A tangible employment action congtitutes a Sgnificant changein
employment status, such as hiring, firing, failing to promote,
resssgnment with sgnificantly different respongbilities, or adecison
causing asgnificant change in benefits.

Id. at 761 (citing cases).

Absent any primafacie showing that unnecessary barriers were created which actudly affected, even
temporarily, the employment of noncitizens, OSC is not entitled to a summary decison asto Count IV.

B. Whether DTSV is Entitled to Summary Decison

1. Counts| and Il - Document Abuse and Hiring Discrimination Against Osman,
Nkpigi, Karaand Kennedy

For purposes of considering Diversfied' s motion, | draw every reasonable inference from the same
factsin OSC' sfavor. As previoudy observed, OSC made out a prima facie case both as to document
abuse and as to hiring discrimination with respect to each of the four refugees. DTSV’ s explanation
then returned the burden of proof to OSC, which has not redly addressed at dl the principa question
that needs to be answered a this tage: whether Diversified' s explanation is unworthy of belief or is
otherwise a pretext for discrimination. Even consdering the facts in the light most favorable to OSC, |
find that no factua issue has been presented regarding pretext.

It isthe complainant’ s burden at this stage to demonstrate some evidence that the employer’ s proffered
reason is pretextua and that the redl reason for the employer's actions was discrimination. In order for
OSC to survive DTSV’ s motion, OSC would have to point to evidence which 1) raises an inference
that the reason is fase because it has no bassin fact, or 2) shows that the reason is incongstent with or
contradicted by other evidence, or 3) suggests that the reason was made up after the fact and thus did
not actualy motivate the actions complained of, or 4) otherwise shows that the reason lacks credibility
and is unworthy of belief. Sears Roebuck, 243 F.3d at 852-54. OSC did not, however, tender any
evidence suggesting that Diversified' s explanation of the reasons for itsinitid refusa to accept the
refugees 1-%4sis unworthy of belief or that the policy masks a discriminatory purpose.
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The facts underlying Diversified' s explanation of why it rejected the 1-94s and ddlayed hiring the
refugees are essentidly unrefuted.

DTSV’ s motion for summary decison on these two counts must be granted in the absence of any
evidence or suggestion that its explanation is pretextuad. When a nonmoving party “failsto make a
showing sufficient to establish the existence of an dement essentid to that party’s case, and on which
that party will bear the burden of proof at trid,” summary digpostion is appropriate. Celotex, 477
U.S. a 322. Absent agenuine factud issue as to the dement of intent to discriminate, DTSV’ s motion
for summary decision will be granted asto Counts| and I1.

Inview of the fact that DTSV’ s nondiscriminatory reason for refusing the 1-94s proffered by Osman,
Nkpigi, Kara, and Kennedy is unrebutted, | do not reach the question of whether the receipt ruleis
inconsistent with 8 U.S.C. § 1324a,%® or whether the INS regulations preclude OSC from seeking
pendties for violations that may be associated with changes made by the INS Interim Rule.

2. Counts !l and 1V - Pattern and Practice of Discrimination

With respect to the allegations of a pattern and practice of document abuse and hiring discrimination,
OSC made an initid showing that Juarez made ingppropriate document requests, that she and Baker
were misnformed about some of the basics of the employment digibility verification process, that
DTSV had requested specific documents from severa noncitizen employees, and that a Satigticaly
sgnificant number of diens presented INS-issued documents for 1-9 purposes during the period at
issue. OSC's evidence did not, however, show either that during that period any applicant for
employment other than the four refugees was delayed or burdened by the requests complained of, or
that Diversfied made such requests for the purpose or with the intent of discriminating againgt any
individud in violation of § 1324b(a)(1).

Because OSC bears the burden of proof on the issue of intent, Divergfied can prevail Smply by
pointing out the albsence of sufficient evidence to creste a genuine issue of materid fact asto that
element of OSC'scase. There being no such factud issue presented, Diversified’ s motion will be
granted asto Counts 11 and 1V asserting a pattern and practice of discrimination.

IX.  Fndingsand Conclusons

2 |tisnot entirdly clear whether an adminigtrative tribuna within the Department of Justice may
entertain a challenge to the validity of regulations promulgated by the Attorney Generd. See United
Sates v. WSC Plumbing, Inc., 9 OCAHO no. 1061, 16-18 (2000). Neither of the parties elected to
addressthisissue.
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| have considered the pleadings, motions and supporting documents filed by the parties as wdll as the
remainder of the record. All motions and other requests not previoudy disposed of are denied. On the
basis of the record | make the following findings and conclusons:

A. Findings of Fact

1. Diverdfied Technology & Services of Virginia, Inc. is a corporation which has its headquartersin
Newport News, Virginia

2. Divergfied Technology & Services of Virginia, Inc. has a contract with the United States Patent and
Trademark Office (PTO) pursuant to which its employees perform certain records maintenance
functions a the PTO fadility in Arlington, Virginia

3. Diversfied has 426 employees, 334 of whom work at the Arlington facility.

4. Atadl timesrelevant to this proceeding, Divergfied Technology & Services of Virginia, Inc.
employed more than three employees.

5. Cavin Wilson has been employed as DTSV’ s Project Manager a the Arlington facility since
February 22, 1999.

6. Cavin Wilson's respongibilities as Project Manager include supervison of the employment digibility
verification processes.

7. Mireya Juarez has been employed by DTSV since January 30, 1997, and has been its
Adminigtrative Services Supervisor since October 1999, reporting to Cavin Wilson.

8. During the period October 27, 1999 to December 19, 2000, Mireya Juarez frequently asked
noncitizen applicants and employees to present INS-issued documents for 1-9 verification and
reverification, and aso asked permanent residents to reverify their dien registration cards.

9. EllaBaker was DTSV’ s Operations Manager from October 4, 1999 to June 14, 2000.

10. EllaBaker reviewed and signed 1-9 Forms from time to time between October 4, 1999 and June
14, 2000.

11. EllaBaker tedtified that she believed a noncitizen applicant had to present an INS-issued document
for employment digibility verification purposes, so she wouldn’'t Sgn an 1-9 without such a documen.
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12. Douglas Daisey was DTSV’ s Human Resources Manager from September 25, 2000, until at least
November 28, 2001, reporting to Calvin Wilson.

13. Douglas Daisey reviewed and completed 1-9 Forms and obtained supporting documentation for
employment digibility verification purposes.

14. Ahmed Binouf Osman, a citizen of Sudan, was admitted to the United States as a refugee on
September 8, 1999.

15. Allison Nkpigi, acitizen of Nigeria, was admitted to the United States as a refugee on September
20, 1999.

16. Glory Kara, acitizen of Nigeria, was admitted to the United States as a refugee on February 11,
1999.

17. De Kumba Kennedy, a citizen of Angola, was admitted to the United States as arefugee on
December 14, 1999.

18. Ahmed Binouf Osman presented his INS Form 1-94 to Diversified on September 25, 2000, in
order to verify hisidentity and employment digibility.

19. Diverdfied did not accept Osman’s 1-94 as sufficient evidence of identity and employment
eligibility because it was not accompanied by an unexpired foreign passport.

20. Until approximately September 25, 2000, Calvin Wilson had apolicy on behdf of DTSV of
accepting Form 1-94 only if the form was attached to an unexpired foreign passport.

21. INS Handbook for Employers and the Instructions accompanying INS Form 1-9, instruct
employers that Form 1-94 is acceptable asa List A document only if attached to an unexpired foreign

passport.

22. DTSV was notified by OSC on or about September 25, 2000, that the “receipt rule’” permitted a
refugee to use Form 1-94 done as a“receipt” for adocument showing identity and employment
digibility.

23. Ahmed Binouf Osman was subsequently hired by Diversfied asaFile Clerk | on October 11,
2000.
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24. Had Diversified accepted Osman’s 1-94 when he origindly presented it, Osman would have
started work on September 26, 2000.

25. Allison Nkpigi presented his INS Form 1-94 to Diversafied on August 7, 2000, in order to verify
hisidentity and employment digibility.

26. Diversfied did not accept Allison Nkpigi’s 1-94 as sufficient evidence of identity and employment
eigibility because it was not accompanied by an unexpired foreign passport as directed in INS
Handbook for Employers and the Instructions accompanying INS Form [-9.

27. Allison Nkpigi was subsequently hired asaFile Clerk | by Diversified on October 17, 2000.

28. Had Diversified accepted Nkpigi’s 1-94 when he presented it, Nkpigi would have started work on
August 8, 2000.

29. Glory Karapresented her INS Form 1-94 to Diversified on or about August 10, 2000, in order to
veify her identity and employment digibility.

30. Diverdfied did not accept Glory Kara's [-94 as sufficient evidence of identity and employment
eigibility because it was not accompanied by an unexpired foreign passport as directed in INS
Handbook for Employers and the Instructions accompanying INS Form [-9.

31. Glory Karawas subsequently hired by Diversified on October 17, 2000.

32. Had Diversfied accepted Kara s 1-94 when she presented it, she would have started work on
August 15, 2000.

33. De Kumba Kennedy presented his INS Form 1-94 to Diversfied on or about June 23, 2000, in
order to verify hisidentity and employment digibility.

34. Diversfied did not accept De Kumba Kennedy’ s 1-94 as sufficient evidence of identity and
employment digibility because it was not accompanied by an unexpired foreign passport as directed in
INS Handbook for Employers and the Instructions accompanying INS Form 1-9.

35. De Kumba Kennedy was subsequently offered employment by Diversified in October 2000 and
again February 26, 2001.

36. Had Kennedy’s I-94 been accepted when he presented it, he would have started work on June
27, 2000.
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37. A FileClek | a Diversfied is pad a the starting rate of $10.55 an hour.

38. INSingructed employersto “continue to use the current version of the Form I-9 (edition
11/21/91) to complete the employment verification process until the Form 1-9isrevised.” 62 Fed.
Reg. at 51001-02.

39. From October 27, 1999 to December 19, 2000, 96 out of 102 noncitizen employees (94.12%)
produced INS-issued documents for employment digibility verification purposes.

40. Between October 27, 1999 and December 19, 2000, 47 out of 168 United States citizen
employees (27.98%) produced documents showing their citizenship status for employment digibility
verification purposes.

41. Between October 27, 1999 and December 19, 2000, Diversified conducted four noncitizen
employee reverifications; al four produced INS-issued documents.

42. Between October 27, 1999 and December 19, 2000, DTSV requested Seada M ohammed,
Ponlely Ye, Mireille Kaaki, Kim Thu Thi Mal, Isdore Etok Mulamba, Agter Kassahun and Sode
Nnabie to present specific documents for purposes of verifying their identity and employment digibility.

43. Seada Mohammed, Ponlely Ye, Mirelle Kalaki, Kim Thu Thi Mai, Isdore Etok Mulamba, Agter
Kassahun and Sode Nnabie either presented the specific documents requested or presented dternative
documents sufficient to prove ther identity and employment digibility.

44. DTSV personnd reviewed and changed their employment eligibility verification procedures around
mid-January 2001.

45. There was no showing that DTSV intended to discriminate againgt any applicant for employment
on the basis of the applicant’ s citizenship datus.

46. On or about October 30, 2000, Osman filed a charge with the Office of the Specia Counsel for

Immigration-Related Unfair Employment Practices aleging that he was denied employment because he
could not produce the documents DTSV requested to verify hisidentity and employment digibility.
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47. On or about May 1, 2001, OSC filed the instant complaint with the Office of the Chief
Adminigrative Hearing Officer.

B. Conclusons of Law

1. Diverdfied Technology & Servicesof Virginia, Inc. isan entity within the meaning of 8 U.SC. §
1324b(a).

2. Refugees are protected individuas within the meaning of 8 U.S.C. § 1324b(a)(3)(B).
3. All conditions precedent to the ingtitution of this action have been satisfied.

4. Refugees are individuas authorized to work in the United States incident to their satus. 8 U.S.C. 8§
1157, 8 C.F.R. § 274a.12(3)(3).

5. The receipt rule authorizes refugees to use INS Form 1-94 as areceipt for aList A document. 8
C.F.R. 8 274a.2(b)(1)(vi)(C); 64 Fed. Reg. 6187, 6188 (1999).

6. OSC did not carry its burden to show that DTSV intended to discriminate against Osman, Nkpigi,
Kara, and Kennedy on the basis of their citizenship status.

7. No showing was made that DTSV’sinitid refusal to accept INS Form 1-94 from Osman, Nkpigi,
Kara, and Kennedy for employment igibility verification was because of any purpose or intent to
discriminate againg those individuds on the basis of ther citizenship status within the meaning of 8
U.S.C. § 1324b.

8. No showing was made that DTSV engaged in a pattern and practice of requesting more or different
documents than are required from employment applicants with the purpose or intent of discriminating
againg any individua on the basis of citizenship status within the meaning of 8 U.S.C. § 1324b(a)(1) or

(@)(6).

9. No showing was made that DTSV engaged in a pattern and practice of refusing documents
proffered by employment gpplicants that reasonably appear genuine and to rlate to the individua with
the purpose or intent of discriminating againg any individua within the meaning of 8 U.S.C. §
1324b(a)(1) or ()(6).
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10. Thereisno genuineissue of materid fact and DTSV is entitled to judgment as amatter of law.

To the extent any statement of fact is deemed to be a conclusion of law, or any concluson of law is
deemed to be a statement of fact, the same is so denominated asif set forth herein at length.

ORDER
OSC's complaint must be, and it hereby is, dismissed.
SO ORDERED.

Dated and entered this 15" day of April, 2003.

Ellen K. Thomas
Adminigrative Law Judge
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